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Jury 13, 1955.—Ordered to be printed 


Mr. KiLcorE, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3193) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3193) for the relief of Evelyn Hardy Waters, having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to permit the claimant 
to bring a suit against the United States under the provisions of the 
Federal Tort Claims Act without regard to any statute of limitations 
or any lapse of time. ‘The bill also provides that nothing contained 
therein shall be construed as an inference of liability on the part of the 
United States. 

STATEMENT 


The claimant in this case was operated on in the naval hospital at 
Pensacola, Fla., on August 12, 1948. She was given a general anes- 
thetic after a spinal anesthetic had proved ineffective. The operation 
itself was carried out without incident, but the claimant alleges that 
thereafter her back and legs remained paralyzed, to the extent that at 
the end of her stay in the hospital her husband was obliged to carry her 
in his arms to a taxicab. She was instructed to: return to the naval 
air station in about 2 weeks for a checkup, which she did about the 
middle of September 1948. She was still unable to walk and, after 
being thoroughly examined by the doctors, was told she could return 
home and that her paralyzed condition would clear up, but that it 
would take time—perhaps a month or more. 

When her husband received orders to sea duty in December of 1948, 
the claimant went to live with her parents in Georgia. She was 
returned to the naval hospital at Pensacola in January of 1949 for 
further treatment, where she remained until March of 1949, at which 
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«2 EVELYN HARDY. WATERS 


time the Navy flew her to Washington, where she was taken to the 
Bethesda Naval Hospital for further treatment. She stayed at 
Bethesda for 3 months and then returned to Pensacola, where she was 
treated as an outpatient until about February 1, 1951. 

The claimant states that for 9 months following her operation she 
could not walk a step. She was fitted with braces at Bethesda about 
May of 1949. These braces were stiff-kneed steel braces which laced 
around her foot and laced below the knee and laced above the knee 
and laced again at the hip. They were locked rigidly at the knee so 
she would not fall. With these braces and a pair of crutches she could 
shuffle about to a limited degree. Later, the braces were cut to knee 
length, and by February 1, 1951, she was able to discard the crutches 
and use two canes. 

The Department of Justice and the Navy Department are both 
opposed to enactment of this bill, the former for the reason that they 
object to the waiver of the statute of limitations and the latter because 
of a contention that there was no evidence of malpractice by anyone 
in the naval service in connection with the treatment of the claimant. 

The committee recognizes the fact that the claimant was probably 
not fully aware of the extent of her disability, as is shown by her con- 
tinued treatment by the Navy through 1951, and that in this instance 
she should be relieved from her normal obligation to timely file her 
suit. With respect to the contention of the Navy, the committee is 
of the opinion that the claimant should be permitted an opportunity 
to prove her allegations as to negligence on the part of naval personnel. 

Attached hereto for the information of the Senate are letters from 
the Department of Justice and the Navy Department in connection 
with an identical bill of the 82d Congress. Also attached is an 
affidavit executed by the claimant on March 3, 1952, which was 
submitted by the sponsor of the bill. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, August 13, 1952. 
Hon. Pat McCarran, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

My Dear Senator: This is in response to your request for the views of the 
Department of Justice concerning the bill (8. 3184) for the relief of Evelyn Hardy 
Waters. 

The bill would permit suit to be instituted, within 1 year after the date of enact- 
ment of the act, by Evelyn Hardy Waters, of Pensacola, Fla., upon her claim 
against the United States for personal injuries as the result of the alleged improper 
administering of an anesthetic in the course of an operation performed on her on 
August 12, 1948, by the personnel of the naval hospital at Pensacola, Fla. The 
bill would further provide that proceedings in such suit shall be had and the 
liability, if any, of the Government shall be determined in accordance with the 
provisions of law applicable in the case of tort claims against the United States, 

rovided that nothing in the act shall be construed as an inference of liability on 
the part of the United States. 

In compliance with your request, a report was obtained from the Department 
of the Navy concerning this legislation. That report, which is enclosed, sets out 
in detail the facts relating to the claim. Briefly stated, it appears that sometime 
‘after the operation in question, and subsequent to her release from the hospital, 
де complained of incontinence and that she was unable to stand on her 
feet. Careful and thorough examinations by various doctors of the staff, includ- 
ing ı | consultants, failed to disclose any neurological lesion to account 
for her condition and disclosed that it was primarily hysterical in nature. 
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The Department of the Navy states that the anesthetic used and the method 
employed were in accordance with standard procedure, both in Navy and civilian 
hospitals, and that there is no evidence that the anesthetic was improperly 
administered as alleged in the bill. It states that it is of the opinion therefore, 
that any alleged disability of Mrs. Waters is not due to negligence on the part of 
anyone in ‘the naval service, and that enactment of the bill would result in useless 
expense to the Government in defending the suit. It points out that enactment of 
the bill would waive the time limitation imposed by the Federal Tort Claims Act, 
and that no reason has been advanced that would justify this waiver. It notes 
that claimant was aware of her alleged disability long before August 12, 1950, the 
date on which her claim was barred by the statute of limitations, yet no reason is 
given for the delay. The Department of the Navy states that enactment of this 
legislation would establish an undesirable precedent in those situations where 
claimants have failed to avail themselves of the remedy provided by Congress 
within the time required by the act. In view of this, the Department of the Navy 
recommends against enactment of the bill. 

It appears from the facts set out in the report of the Department of the Navy 
that the anesthetic used and the method employed were those in general accept- 
ance, both in Navy and civilian hospitals. The degree of care and skill to be 
expected of a physician is that “ordinarily exercised by the profession in his own 
or similar localities’? (3 Cooley, Torts, sec. 473 (4th ed. 1932)). There is nothing 
in the facts to indicate that the degree of professional skill exercised by the naval 
hospital personnel in this case fell short of this standard. Moreover, claimant had 
2 full years in which to avail herself of the statutory remedy provided by the 
Congress in the Federal Tort Claims Act. To reward claimant’s laches by permit- 
ting her to sue would be discriminatory against other claimants in similar cir- 
cumstances who are required to observe the provisions of the statute which relate 
to timely filing of suit. 

Accordingly, the Department of Justice concurs in the adverse recommendation 
of the Department of the Navy. 

Attention is invited to the fact that the court upon which jurisdiction is sought 
to be conferred is not specified in the bill. 

The Bureau of the Budget has advised this office that there would be no 
objection to the submission of this report. 

Sincerely, 
Ross L. MALONE, Jr., 
Deputy Attorney General 


DEPARTMENT OF THE NAVY, 
OFFICE OF THE JUDGE ÄDVOCATE GENERAL, 
Weshington 25, D. C., Juiy 17, 1952 
Hon, James P. MCGRANERY, 
Attorney General of the United States, Department of Justice, 
Washington 25, D. C. 

My Dear MR. ATTORNEY GENERAL: Reference is made to the letter of the 
Deputy Attorney General dated May 23, 1952, requesting an expression of the 
views of the Department of the Navy regarding S. 3184, a bill for the relief of 
Evelyn Hardy Waters. ý 

The purpose of this bill is to permit the institution, within 1 year of the date 
of eactment, of suit by Evelyn Hardy Waters upon her claim against the United 
States for personal injuries sustained as a result of the alleged improper admin- 
istration of anesthetic by the personnel of the naval hospital, Pensacola, Fla., 
on August 12, 1948. 

The records of the Department of the Navy reveal that Mrs. Waters was 
operated on in the naval hospital, Pensacola, Fla., on August 12, 1948. A general 
anesthetic was given after a spinal was ineffective. At the time of her release 
from the hospital following the operation, Mrs. Waters was able to control the 
natural functions of elimination. Cn September 11, 1948, Mrs. Waters com- 
plained of incontinence and that she was unable to stand on her feet. This 
patient Was examined very. carefully and throughly by various doctors of the 
staff, including neurological consultants. The examination failed to disclose any 
neurological lesion to account for her condition and disclosed that it was primarily 
hysterical in nature. 

A review of the hospital records with respect to the operation on Mrs. Waters 
indicates that the anesthetic used and the method employed was in aceordanee 
with standard procedure, both in Navy and civilian hospitals. There is по 
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evidence that the anesthetic used was improperly administered, as alleged in 
S. 3184. It is the . therefore, of the Department of the Navy that any 

y of , Waters is not due to negligence on the part of anyone 
in naval a and that enactment of this bill would result in useless expense 
to the Government in defending the suit. 

‘Furthermore, the passage of 8. 3184 would waive the time limitation imposed 
by the Federal’ Tort Claims Act for claims of this nature and no reason has been 
advanced that would justify this waiver. In this connection it is noted that 
Mrs. Waters was aware of her alleged disability long before August 12, 1950, the 
date on which her claim was barred by the statute, yet no reason is given for the 
delay. This fact is established by her complaints of September 11, 1948, and 
the letters to the President and the Secretary of the Navy written by her mother 
postmarked December 14, 1948. Enactment of this legislation would establish 
an undesirable СР in those situations where claimants have failed to avail 
агента of the remedy provided by Congress within the time required by the 
act. 

In view of the foregoing, the Department of the Navy recommends against 
enactment of §. 3184. 


Sincerely yours, 
Ira H. Nunn, 


Judge Advocate General of the Navy 
(For the Secretary of the Navy). 


STATE or FLORIDA, 
County of Escambia: 

Evelyn Hardy Waters, being duly sworn, on oath deposes and says: 

My name is Evelyn Hardy Waters. I have been married twice. My мадай 
name was Evelyn Louise Hardy. 

I was born in Walton County, Fla., on May 7, 1923. This makes me 29 years 
old as of this date. 

When I was 18 years of age, I married Horace Shellnut of Columbus, Ga. We 
were married at Columbus, Ga., in 1941. I remained married to Mr. Shellnut 
for about 7 years, although we were separated after 4 years. We lived in Colum- 
bus, Ga. We became separated in 1945. I obtained a divorce in Phoenix City, 
Ala., in 1948. 

Two children were born as a result of my first marriage, to wit: Richard Shellnut, 
now 9 years of age, and Earl Shellnut, now 7 years of age. By mutual agreement, 
I have the custody of Richard and Mr. Shellnut has the custody of Earl. 

I am now married to Riley Waters. We were married at Phenix City, Ala., 
on July 11, 1948. No children have been born as a result of my marriage to 
Mr. Waters. 

After separation from my first husband, I worked as a waitress. My last job 
was at the Tucker Cafe in Pensacola, Fla. My average weekly pay, including 
tips, was about $25 per week. I continued to work after my marriage to Mr. 

aters and discontinued work on account of the illness which I will refer to later 
in this statement. At the time of my marriage to Mr. Waters, he was a seaman 
in the United States Navy. He has been in the Navy continuously since 1943. 
His present rank is yeoman third class. 

On Friday, August 6, 1948, I became afflicted with severe abdominal pains and 
was taken by m husband to the naval hospital at Pensacola, Fla. I was thor- 
oughly examined. The doctors decided an operation was likely but permitted 
me to return to my home to make arrangements to enter the hospital on the follow- 
ing Be August 9. I was examined on August 6 by a doctor whose name 
sounded like Siminak, and others. 

I entered the naval hospital on Monday, August 9, 1948, as planned. I was 

n thoroughly examined and was told that the diagnosis of the examining 
ysicians was a right ovarian cyst and that an operation would be performed on 
y, August 12, 1948. 

About breakfast time on August 12, a nurse gave me some sort of hypodermic 
in one of my arms. About an hour later—I would estimate about 9 a. m.—I 
was taken u ‘to an operating room. 

81 I was taken to the operating room I was instructed to turn over 
my left side and to draw my knees ze against my chest and to pull my elbows 
маси рак While T wee tn: this ‚position, I felt a needle inserted in my 
ç, right i еар a point which I estimate to be just oppo- 
el. I remained in Position while some medication (I later learned 
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an anesthetic) was injected into my spine through this needle; then the needle 
was removed and I turned back over оп my back. This injection was accom- 
plished without delay or any apparent difficulty. 

Almost immediately; both my legs became numb and my back was numb 
from the point:of where the needle was inserted down to the lower end of my 
spine: I was unable to move either leg. 

Very soon, 1 of the doctors (there were 3 or more present) started pricking me 
with a pin or other sharp instrument to see if I could feel pain. I did not feel the 
pin prick in my legs or lower back, but my abdomen remained sensitive at the 
skin. до not remember what my sensations were on the inside. The doctors 
repeated this procedure several times but my abdomen never did get numb on the 
outside at the point where the operation was to be performed. Finally, the 
doctors decidedl that the spinal anesthetic was ineffective and ordered that I be 
given ether so that the operation could be performed. 

A female doctor named Dr. Walters administered the ether. The spinal 
anesthetic referred to was administered by a Dr. Hohn. 1 believe a Dr. Funk 
was also present, 

I regained consciousness in my room after the operation. My legs were 
completely paralyzed; in other words, I felt just as numb as I had before the 
operation. On the evening of August 12 (the day of the operation), I asked 
Dr. Funk why my back and legs were paralyzed and he told me I had nothing 
to worry about—that this paralysis would clear up in time. I later made the 
same inquiry of Dr. Hohn and got the same answer. 

At the end of 2 weeks in the hospital, I was told that I could go to my home. 
My legs were still completely paralyzed so my husband carried me in his arms 
to a taxicab and then from the taxicab to my bed. 

My instructions were to return to the naval air station in about 2 weeks for 
a checkup..* This I did about the middle of September of 1948... On that: ocea- 
sion, I was carried by my husband from my bed at home to the taxicab and from 
the taxicab into the naval hospital. I was thoroughly examined and told by 
the doctors that I could return to my home and that my paralyzed condition 
would elear up but that it would take time—perhaps a month or more. . The 
doctors, on making this examination, did not tell me what my trouble was, nor 
what. had caused it, but one of them did tell mv husband that he thought my 
difficulty was simply hysteria and that he had nothing to worry about. 

When my parents, who then resided at Columbus, Ga., found out about the 
condition I had been left in and that my husband was going to sea, thev came to 
Pensacola and took me back to Georgia with them. This must have been some 
time in Oetober of 1948. Mv husband went to sea about December 1, 1948. 
Before leaving, my husband told my parents that, if I did not get better, for them 
to take me back to the naval air station hospital at Pensacola. 

Relying entirely upon the advice of Navy doctors that there was nothing or- 
ganically wrong with me, I remained with my parents in Georgia for about 2 
months, until early January of 1949. Then they took me back to the naval 
hospital at Pensacola. 

I remained in the hospital at Pensacola over 2 months, until early March 1949, 
During that time, I was seen on several occasions by a psychiatrist named Phillips. 
He told me that I was not suffering from hysteria. I was also given a great 
number of physical therapy treatments, mostly whirlpool treatments. I did not 
improve a bit during these 2 months or more. 

In March of 1949, the Navy flew me in a Navy plane to Washington where I 
was taken from the naval air station to the Bethesda Naval Hospital in a Navy 

ambulance. At Bethesda, I was given every conceivable kind of mental and 
physical examination. Very soon, the psychiatrists found that I had no mental 
difficulty and told me that there had been some serious mistake in the adminis- 
tration of spinal anesthetic when my operation was performed. I was told that 
I had sustained serious and probably permanent nerve damage. Nerve specialists 
were called in. 

After the nerve doctors at Bethesda had made all their tests and examinations 
they. confirmed the.findings of the. psychiatrists that the nerve in my spine had 
been injured by the anesthetic needle and I might be able to walk some with 


the aid of braces and crutches. I was fitted with braces, furnished with crutches, 
and all treatments except the whirlpool treatments were discontinued. 

At the end of 3 months at Bethesda, the doctors arranged a “humanity”’ 
transfer for my husband so that he would be at Pensacola where he could care 
for me. Pending his arrival at Pensacola, I was flown by the Navy to Macon, 
Ga., where my parents met me with a car and took me to their home at Colum- 
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4 
bus. I remained with my parents about a week until my husband coutd come to 
Columbus, Ga., and return me to Pensacola. 

I was on the rolls of the naval air station hospital as an outpatient, 
where I continued to receive physical therapy treatments until about February 
1, 1951, when a Dr. Ennis concluded that I was not improving any further and 
told -me he was going to discharge me as having reached my maximuta*improve- 
ment. At the same time, Dr. Ennis told me that I would have to wear braces 
on both legs for the rest of my life. 

When I learned that I would be helpiess for the rest of my life, I consulted a 
Pensacola attorney. What I had in mind was the possibility of a pension. 

After my attorney studied my problem, he advised me that the oniy possibility 
I had of recovery was a tort claim suit but that the 2-year statute of limitations 
of that act had expired. I was told that my only hope for financial assistance was 
a@ congressional claim bill. 

The following is an itemization of my injuries and the pain and discomfort 
oceasioned thereby: 

1. Legs 

On account of the paralysis in my legs, I have been unable and will always be 
unable to do most of the things that healthy individuals can do. For 9 months 
following my operation, 1 could not walk a step. I was fitted with braces at 
Bethesda about May of 1949. These braces were stiff-kneed steel braces which 
laced around my foot, laced below the knee, laced above the knee, and laced agai: 
at the hip. They were locked rigidly at the knee so I would nòt fail: Wit? 
these braces and a pair of crutches I could shuffle about very poorly but I was able 
to get around some. I continued with crutches and these full-length braces until 
shortly after January 1, 1950. At that time, the braces were cut down to knee 
length braces but I continued to use crutches. Between January 1, 1950, and 
February 1, 1951, 1 gradually switched over from crutches to using two canes 
As pointed out above, I have been told that I will not improve any more and that 
I must wear these knee-length braces for the rest of my life. 

About 2 months after my operation, I started having excruciating pains in my 
legs. I have had these pains continuously since that time, about 3 days out of 
every 10 days. The pains feel like tremendous electric shocks running up and 
down my legs. Sometimes they begin at the hip and run to my feet, and at other 
times they begin at my knee. At times, the pains feel like they are in the middle 
of my leg along the bone and at other times they seem to be along the outer part 
of the flesh. 

I have no feeling in either of my feet. Both feet are completely dead. The 
whole outside of both legs is without feeling. 

My legs seem to bruise quite easily and to be very slow about healing. I have 
one-bruise on my lower right leg which has been black for over a year 


2. Kidneys and bladder 


For over a week after my operation, I was unable to empty my bladder eve: 
partially and it was necessary to be catheterized several times a day for this pur- 
pose. I have been unable to empty my bladder in a normal manner since the 
operation. For about 6 months after the operation, I had absolutely no control 
over my urine, and my bladder emptied at will upon my bed and elothes. Sinc« 
that time, the exact opposite seems to have been the case. It is only with con- 
siderable effort and straining that I am able to urinate at all now. It is nerve 
racking to have a full bladder and feel that it is stopped up. 


3.. Bowels 


For over 3 months after my operation, I had absolutely no control over my) 
bowels, which moved continuously and at will without notice. Since that time 
the exact u has seemed to be true. I have no bowel movements at all 
except when I take an enema or take a laxative. If I happen to take even slightly 
too much laxative or slightly too strong a laxative, or if | happen to eat something 

ces even the mildest form of diarrhea, Í lose control of my bowels now. 
The-suffering and embarrassment of this condition need not be vividly described. 
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FAIR COMPENSATION 


My-husband and. I need the $25 per week which I was earning and I feel that I 
should. be compensated for-this loss as well as for my disability and pain and 
anguish, 4 

According to the American Experience Table of Mortality I had a life expect- 
ancy of 38.81 years at the time my disability began, I was making~$1,300*per 
year as pointed out above. My gross loss of earnings would be: $1,300 times 
38.81 equals $60,453. 

The present value of $60,453 for my life expectancy, according to the same 
tables at 4 percent would be $23,380.50. 

I feel that the extreme pain and anguish I have suffered and will hereafter 
suffer and my permanent disability (which is total) should be compensated for 
at many times my actual financial loss. 

I, therefore, respectfully submit that the Congress should consider in my 
behalf a claim bill of $125,000. 

Evetyn Harpy WATERS. 


Sworn to and subscribed before me this 3d day of Mareh 1952. 
{sean} W. A. Parcetn, Notary Public. 
My commission expires May 3, 1955. 
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JuLY 13, 1955.—Ordered to be printed 


Mr. Kırcose, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H., R. 2747) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 2747) for the relief of Col. McFarland Cockrill, having con- 
sidered the same, reports favorably thereon with amendments and 
recommends that the bill, as amended, do pass. 


AMENDMENTS 


1. On page 1, line 3, following the word “That”, insert the following: 
* except as hereinafter provided,’’. 

2. On page 1, line 10, after the word “inclusive”, strike the comma 
and all down to and including the period on page 2, line 4, and insert 
the following: 


Provided, however, That any sums heretofore withheld from the retired pay of 
Colonel Cockrill shall be retained by the United States. 


PURPOSE OF THE AMENDMENTS 

a 

The purpose of the proposed amendment is to retain the retired 
pay previously withheld from Colonel Cockrill as an offset toward his 
indebtedness to the Government. 


PURPOSE 


ERES ARO dea 


The purpose of the proposed legislation, as amended, is to relieve 
Col. McFarland Cockrill of all liability to refund to the United States 
any amounts paid him as salary by the Fort Sam Houston Golf Club, 
a nonappropriated fund activity of the Army, and any amounts paid 
to him as retirement pay by the United States Army for the period 
beginning November 1, 1946, and ending December 15, 1951, both 
dates inclusive. 


gm 
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COL. McFARLAND COCKRILL 


STATEMENT 


Col. McFarland Cockrill, a resident of San Antonio, Tex., was 
retired from the United States Army on October 31, 1946, for physical 
disability incurred in line of duty. On November 1, 1946, Colonel 
Cockrill accepted civilian employment with the Fort Sam Houston 
Golf Club as manager and caretaker. His salary was paid by the 
club from dues received from the individual members and revenue 
received from the club’s various activities. No appropriated funds 
were involved in the payment of his salary. Colonel Cockrill con- 
tinued to serve in this capacity until termination of his employment 
on December 15, 1951. 

By letter dated August 2, 1954, Colonel Cockrill was informed by 
the Retired Pay Division of the Army that although he was due 
$3,622.64 by virtue of a readjustment of his retired pay, retroactive 
to October 1, 1949, that amount was being withheld as an offset 
toward his indebtedness to the Government arising out of his employ- 
ment by the golf club.. This decision of the Army was apparently 
based upon the provisions of the so-called Economy Act (47 Stat. 
406, 5 U. S. C. 59a). This statute, the text of which is appended 
to this report, provides that no person holding a civilian office or 
position, appointive or elective, under the United States Government, 
shall be entitled during the period of such incumbency, to retired pay 
in excess of an amount, which, when combined with the annual rate 
of compensation from the civilian office or position, totals more than 
$3,000. The only exception in the statute, by virtue of which per- 
sons may receive more than $3,000, permits receipt by military officers 
who were retired for disability incurred in combat, or from an explo- 
sion of an instrumentality of war in line of duty. Although Colonel 
Cockrill’s physical disability was incurred in line of duty, it was not 
incurred in combat or as the result of an explosion of an instrumentality 
of war. 

In view of the terms of this statute the only manner in which Colonel 
Cockrill may be afforded relief is through private legislation. The 
legislation here proposed was introduced at the request of the Depart- 
ment of the Army. The letter of reference from that agency states 
that enactment of this legislation as introduced would entail an ex- 
penditure of $3,622.64. which represents the Federal pay due Colonel 
Cockrill which has been withheld as an offset toward his indebtedness 
to the Government of $16,050. 

The committee believes that the claimant should be relieved of 
liability but should not receive the retired pay withheld. The statute 
here involved is not, by its terms, clearly applicable to the claimant. 
However, its provisions have been interpreted by the Comptroller 
General in previous decisions as including activities such as this. 
Those who employed Colonel Cockrill as club manager apparently 
thought that the statute was not applicable. The report of the 
Assistant Comptroller General of the United States infers that Colonel 
Cockrill at the time of his employment inquired whether his status 
as a retired officer would affect his right to receive compensation. 
The report states: 

The records here indicate that in 1946 Colonel Cockrill may have initiated 

ion to obtain a ruling from the Army authorities with respect to the application 


action to « 
of section 212 of the act of June 30, 1932, to his case before he accepted the 
employment. It was not until December 1951, however, that the question was 
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submitted to the Judze Advocate General of the Army for decision. The Judge 
Advocate General held that the provisions of section 212 should be considered 
applicable and Colonel Cockrill immediately terminated his employment. 


The Assistant Comptroller General in further commenting on this 
legislation stated: 


We do not view favorably legislation which grants preferential treatment to a 
single individual over other individuals similarly situated. Since it appears, 
however, that the dual compensation payments in this case were occasioned by a 
misunderstanding of the law by the Army authorities at Fort Sam Houston and 
were permitted by the local authorities to continue for 5 years before requesting 
an official ruling on the question, and since Colonel Coc krill does not appear to 
have been at fault, we would have no serious objection to the enactment of the 
proposed bill, 


It appears from the evidence submitted to the committee that 
Colonel Cockrill did not knowingly violate any provision of law, that 
a quasi-Government activity did receive the benefit of bis services and 
that it would therefore be inequitable to require Colonel Cockrill at 
this date to refund this substantial amount. The committee therefore 
recommends favorable consideration of this legislation. 

Attached to this report and made a part hereof is the letter from the 
Secretary of the Army dated February 9, 1955, addressed to the 
Speaker of the House of Representatives recommending introduction 
of this legislation, the letter of the Comptroller General addressed 
to the chairman of the Committee on the Judiciary setting forth the 
views of that agency and the letter of reference of the Secretary of the 
Army addressed to the Speaker of the House of Representatives 
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COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, June 17, 1955, 
Hon. HARLEY M, KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. CuHatrMan: Reference is made to your letter of June 15, 1955, 
enclosing for comment a copy of H. R. 2747, 84th Congress, Ist session, entitled 
“An act for the relief of McFarland Cockrill, and for other purposes.” 

The proposed bill would relieve McFarland Cockrill, colonel, United States 
Army, retired, 04938, of liability to the United States for amounts paid to him 
as salary by the Fort Sam Houston Golf Club, a nonappropriated fund activity 
of the Army, and any amount paid him as retired pay by the United States Armv, 
during the period beginning November 1, 1946, and ending December 15, 1951. 
Also, the bill would authorize payment to the retired officer of any amounts 
withheld from his retired pay and all amounts repaid by him on account of having 
received both salary and retired pay during that period. 

Nonappropriated fund activities of the military department are instrumental- 
ities of the United States and emplovees of such activities are considered to hold 
positions under the United States Government for the purposes of the dual com- 
pensation restrictions of section 212 of the act of June 30, 1952, as amended 
(5 U. S, C. 59a). (See Standard Oil Co. v. Johnson 316 U. S. 481; Sullivan v. 
United States, 92 C. Cls. 154; Nimro v. Davis, 204 F. 2d 734; 24 Comp. Gen. 771; 
26 Comp. Gen. 122; 33 Comp. Gen.302.) Colonel Cockrill’s indebtedness, amount- 
ing to $16,050, results from the receipt by him of the salary of his nonappropriated 
fund activity position and his Army retired pay during the period involved, in 
contravention of the dual compensation restrictions contained in the said section 
212. 

Apparently, Colonel Cockrill's employment by the Fort Sam Houston Golf 
Club was approved by the club's board of governors, the deputy post commander 
of Fort Sam Houston, and the commanding general of the Fourth Army, all of 
whom had knowledge of his retired status. He was retired for disability and they 
apparentlv viewed the dual-compensation law as not being applicable in the case 
of disability retirements. 
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The records here indicate that in 1946 Colonel Cockrill may have initiated 
action to obtain a ruling from the Army authorities with respect to the application 
of section 212 of the act of June 30, 1932, to his case before he accepted the employ- 
ment. It was not until December 1951, however, that the question was submitted 
to the Judge Advocate General of the Army for decision. The Judge Advocate 
General held that the provisions of section 212 should be considered applicable 
and Colonel Cockrill immediately terminated his employment. 
` We do not view favorably legislation which grants preferential treatment to a 
single individual over other individuals similarly situated. Since it appears, 
however, that the dual compensation payments in this case were occasioned by 
a misunderstanding of the law by the Army authorities at Fort Sam Houston and 
were permitted by the local authorities to continue for 5 years before requesting. 
an official ruling on the question, and since Colonel Cockrill does not appear to 
have been at fault, we would have no serious objection to the enactment of the 
proposed bill. 

Sincerely yours, 
Frank H, WEITZEL, 
Assistant Comptroller General of the United States. 


FEBRUARY 9, 1955. 


Hon. Sam RAYBURN, 
Speaker of the House of Representatives. 
Dear Mr. Speaker: There is enclosed herewith a draft of a bill for the relief 
of McFarland Cockrill, and for other purposes. The submission of this proposed 
legislation is in accordance with procedures approved by the Secretary of Defense. 


PURPOSE OF THE LEGISLATION 


The purpose of the proposed legislation is to relieve Col. McFarland Cockrill, 
United States Army, retired, of all liability to refund civilian compensation 
received by him while employed by the Fort Sam Houston Golf Club and to 
authorize payment of certain Federal pay otherwise due him which has been 
withheld bv the Government. 

Colonel Cockrill, a resident of San Antonio, Tex., was retired from the United 
States Army on October 31, 1946, for physical disability incurred in line of duty. 
His service extended for over 30 vears, primarily as a cavalry officer, and included 
22 months in France in World War I and service throughout World War II. 

On November 1, 1946, Colonel Cockrill accepted civilian employment with the 
Fort Sam Houston Golf Club, a nonappropriated fund activity. Due to his 
retirement for physical disability, his employment was exempt from the prohibi- 
tions of the so-called Dual Office Act (sec. 2, act of July 31, 1894 (28 Stat. 205), 
as amended (5 U. S. C. 62)). He was paid for his services the sum of $200 per 
month from November 1, 1946, through November 30, 1948, and $300 per month 
from December 1, 1948, until the termination of his employment with the club 
on December 15, 1951. He received annual retired pay durinz the period of 
$5,148. However, by letter addressed to Colonel Cockrill (FINCS-B 210 
Cockrill, McFarland 04938), subject: “Retired Pav,” dated August 2, 1954, the 
Retired Pay Division informed him that he was due $3,622.64 on account of a 
readjustment of his retired pay retroactive to October 1, 1949, and that the 
amount was being withheld as an offset toward his indebtedness to the Govern- 
ment arising out of his employment by the Fort Sam Houston Golf Club. The 
funds from which Colonel. Cockrill’s salary was paid by the club were derived 
from dues received from the individual members of the club and revenues received 
from the club’s various activities. No appropriated funds were involved in his 


salary. 

The Comptroller General of the United States considered the dual-compensation 
aspects of Colonel Cockrill’s concurrent receipt of the mentioned compensation 
from the club and retired pay from the Army, and determined that such pay- 
ments were illegal under the provisions of the so-called Economy Act (sec. 212, 
act of June 30, 1932 (47 Stat. 406), as amended (5 U. 8. C. 59a; Public Law 300, 

Cong.)). That officer’s letter to Colonel Cockrill dated April 5, 1954, 
ng refund of the full amount of his civilian compensation for the period 
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and an instrumentality of the United States Government, for which you received 
compensation in the total sum of $16,050, during the period from November 1, 
1946, through December 15, 1951, when you also were receiving retired pay as 
an Army officer, at the rate of $412.50 per month. 

“The payment as above stated was dual compensation within the prohibitory 
terms of section 212 of the act of June 30, 1932 (47 Stat. 406), as amended by 
section 3 of the act of July 15, 1940 (54 Stat. 761, 5 U. 5. C. 59a), since your 
retired pay on account of services as a commissioned officer in the United States 
Army was at a rate in excess of an amount which, when combined with the annual 
rate of compensation from the civilian office involved makes the total rate more 
than $3,000 perannum. The act provides also, that when the retired pay amounts 
to or exceeds the rate of $3,000 per annum, the person shall be entitled to the pay 
of the civilian position or the retired pay, whichever he may elect. 

“In view of the foregoing, and since it is assumed that you would elect to retain 
the larger amount, or the retired pay, on the basis of this assumption, the amount 
for refund is $16,050. Accordingly, you are requested to make full payment of 
said amount at this time or to submit an initial payment together with a definite 
plan for settlement of the balance within a reasonable period.” 

It is apparent that Colonel Cockrill and all other persons concerned at Fort 
Sam Houston were of the view that as he was retired for physical disability, the 
restrictions of the Economy Act like those of the Dual Office Act, were not ap- 
plicable to his employment by the Fort Sam Houston Golf Club. Generally, 
officers retired for physical disability incurred in combat with an enemy of the 
United States or caused by an instrumentality of war are exempt from the pro- 
hibitions of the latter act. However, it appears that Colonel Cockrill’s disability 
for which he was retired did not result from either of said causes. The record 
discloses that his employment was approved by the club’s board of governors, 
the deputy post commander of Fort Sam Houston, and the commanding general 
of Fourth Army, all of whom had knowledge of Colonel Cockrill’s retired status. 
Throughout the period of his employment Colonel Cockrill frequently indicated 
his retired status in connection with his signature on business papers of the club, 
and apparently no exception was taken by auditors and other inspecting personnel 
who periodically examined the status of the club’s affairs. Immediately on being 
informed of the views of the Comptroller General, Colonel Cockrill terminated his 
employment with the club. 


COST AND BUDGET DATA 


Enactment of this legislation would entail an expenditure of $3,622.64, the 
Federal pay due Colonel Cockrill which has been withheld as an offset toward his 
indebtedness to the Government of $16,050. It is important, however, to point 
out that the $16,050 Colonel Cockrill received from the Fort Sam Houston Golf 
Club was derived from nonappropriated funds rather than from funds appro- 
priated by the Federal Government. 

The Bureau of the Budget advises that there is no objection to the submission 
of the proposed legislation for the consideration of the Congress. 

Sincerely yours, 
RoBERT T. STEVENS, 
Secretary of the Army. 





Sec. 59 a. Same; Liwrration or Amount oF RETIRED Pay As COMMISSIONED 
Orric=r tn Army, Navy, Arr Forcz, Martn= Corps, Coast Guarp, Coast 
AND Gzxopztic Survey, AND Pubic HxaLtH S:uirvicz 


(a) After June 30, 1932, no person holding a civilian office or position, appointive 
or elective, under the United States Government. or the municipal government 
of the District of Columbia or under any corporation, the majority of the stock 
of which is owned by the United States, shall be entitled, during the period of 
such incumbency, to retired pay from the United States for or on account of 
services as a commissioned officer in the Army of the United States, Navv, Air 
Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the total 
rate from both sources more than $3,000; and when the retired pav amounts to 
or exceeds the rate of $3,000 per annum such person shall be entitled to the pay 
of the civilian office or position or the retired pay, whichever he may elect. As 
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used in this section, the term “retired pay” shall be construed to include credits 
for all service that lawfully may enter into the computation thereof. 

(b) This section shall not apply to any person whose retired pay, plus civilian 
pay, amounts to less than $3,000: Provided, That this section shall not apply to 
regular or emergency commissioned officers retired for disability incurred in 
combat with an enemy of the United States or for disabilities resulting from an 
explosion of an instrumentality of war in line of duty during an enlistment or 
employment as provided in Veterans Regulation Numbered 1 (a), part I, para- 

aph I. (June 30, 1932, ch. 314, § 212, 47 Stat. 406; July 15, 1940, ch. 626, 

3, 54 Stat. 761.) 
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UNIV. OF MICH: 


Eo 21 1955 Calendar No. 858 
ec) aie ae SENATE sag а 


AUTHORIZING THE SECRETARY OF THE INTERIOR TO 
ISSUE A PATENT IN FEE TO NELLIE OHLERKING 
ARCHAMBEAU MORAN 





Jury 13, 1955.—Ordered to be printed 


Mr. Murray, from the Committee on Interior and Insular Affairs, 
submitted the following 


REPORT 


[To accompany S. 1745] 


The Committee on Interior and Insular Affairs, to whom was re- 
ferred the bill (S. 1745) authorizing the Secretary of the Interior to 
issue a patent in fee to Nellie Ohlerking Archambeau Moran, having 
considered the same, report thereon with an amendment, and recom- 
mend that the bill, as amended, do pass. 

The amendment is as follows: 

At the end of line 8 of page 1 strike the word “quarter” and insert 
the word “quarter,” 

This bill, if enacted, will authorize the Secretary of the Interior 
to issue a patent in fee to Nellie Ohlerking Archambeau Moran for 
certain described homestead land allotted to her on the Fort Belknap 
Reservation, Mont., comprising 180 acres of allotment No. 645. It 
also provides that the patent in fee shall contain a reservation to the 
Fort Belknap Indian Community of the minerals, and that any of 
the lands which may be situated within a Federal irrigation project 
shall be subject to a lien for certain costs and charges due to the United 
States in connection with the irrigation system or the acquisition of 
water rights. 

A patent in fee cannot be issued for these lands without additional 
legislative authority because of the restrietions on alienation con- 
tained in section 6 of the act of March 3, 1921 (41 Stat. 1355, 1358). 

Mrs. Moran has not lived on the reservation for a number of years, 
and it is the understanding of the committee that she is competent to 
handle her own affairs without governmental supervision or 
protection. 
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The Secretary of the Interior recommends thecenactment of this 
bill, and advises that the Bureau of the Budget has tio objection to its 
enactment. 

A copy of the Secretary of the Interior's report, dated June 28, 
1955, is attached hereto and made a part of this report, as follows: 


Unirep States DEPARTMENT OF THE INTERIOR, 
oe OFFICE OF THE SECRETARY, 
ES Washington 25, D. C., June 28, 1955, 
# Hon. James E. MURRAY, 
Chairman; Committee on Interior and Insular Affairs, 
United States Senate, Washington 25, D. C. 


My Dear Senator Murray: Your committee has requested a report on 
S. 1745, a bill authorizing the Secretary of the Interior to issue a patent in fee 
to Nellie Ohlerking Archambeau Moran. 

We recommend that the bill be enacted, 

The bill authorizes and directs the Secretary of the Interior to issue a patent 
fee to Nellie Ohlerking Archambeau Moran for certain described homestead land 
alloted to her on the Fort Belknap Reservation. Mont., comprising 180 acres of 
allotment No. 645. It also provides that the patent in fee shall contain a reser- 

i vation to the Fort Belknap Indian Community of the minerals, and that any of 
E the lands which may be situated within a Federal irrigation project shall be sub- 
ject to a lien for certain costs and charges due to the United States in connection 
with the irrigation system or the acquisition of water rights. 

A patent in fee cannot be issued without additional legislative authority because 
of the restrictions on alienation in the third paragraph of section 6 of the act of 
March 3, 1921 (41 Stat. 1355, 1358). 

Section 4 of the 1921 act reserves to the tribe the minerals in lands such as 
allotment No. 645. 

A portion of the land is within an area under irrigation development. 

The superintendent of the Fort Belknap agency has reported that Mrs. Moran 
is competent to handle her own affairs, and that she has lived away from. the 
reservation a good many years. 

To destribe the iand properly, a comma should be inserted after the word 
“quarter” at the end of line 8 of page 1 of the bill. 

The Bureau of the Budget has advised us that there is no objection to. the 
submission of this report. 

Sincerely yours, 


тод A e 


Orme Lewis, 
Assistant Secretary af the Interior. 





